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AGREEMENT RELATING TO Docket OST-95-232
LIABILITY LIMITATIONS OF THE
WARSAW CONVENTION

ORDER APPROVI NG TARI FF PROVI SI ON

By Order 97-1-2, January 8, 1997, the Departnent issued an
O der on Reconsideration in this proceedi ng authorizing the
filing of tariffs for imedi ate effectiveness, if conformng
precisely to the | anguage included in specified provisions
of the “The Agreenment on Measures to I nplenent the | ATA
Intercarrier Agreement” (MA). ' As aresult of that Oder,
carriers parties tothe MA were entitled to file, for

i mredi ate effectiveness, tariffs inplenenting the MA

provi sions whi ch waived the Warsaw liability limts (Art.
22(1)) in their entirety, and waived the carrier defense of
proof of non-negligence in Article 20(1) up to 100, 000 SDRs,
and optionally the provision in paragraph Il. 1. of the
Agreenent whereby the carrier submtted to the | aw of the
domcile or permanent residence of the passenger. The
Departnent al so expressed its intent to permt MA Agreenent

carriers to adopt the option in paragraph Il. 3. of the MA
subject to the condition that that provision wuld not apply
to U S Social Agencies. Paragraph Il. 3. of the MA reads
as foll ows:

! Order 97-1-2 reconsidered the Departnent’s QOrder 96-11-6, to pernit
the filing of tariffs for the MA  Oder 96-11-6 nade final, pendent e
lite, portions of the Departrment’s Order to Show Cause, 96-10-7.



“3. Neither the waiver of limts nor the waiver of

def ences shall be applicable in respect of clains nmade
by public social insurance or simlar bodi es however
asserted. Such clains shall be subject to the limt in
Article 22(1) and to the defences under Article 20(1)
of the Convention. The carrier will conpensate the
passenger or his dependents for recoverabl e
conpensatory damages i n excess of paynments received
fromany public social insurance or simlar body.”

Wth the exception of the waiver of the [imt, application
of strict liability up to 100,000 SDRs, and subm ssion to
the law of the domcile of the passenger, Oder 97-1-2
directed that options under the M A mght be inpl enented
only by filing conditions of carriage in this docket, and
specified that no such options shoul d becone effective for
transportation to and fromthe United States, unless
specifically authorized by order of the Department (ordering
paragraph 4). W noted that in the context of such

consi deration the Departnment would “also be in a position to
determne if any portion of such provisions mght nore
appropriately be included in tariffs, but only to the
extent, and in | anguage approved by, the Departnent” (O der
97-1-2, note 16, p. 8).

By letter dated April 15, 1997, British Airways has filed in
this Docket a proposed tariff provision for inplenentation
of the optional Paragraph II. 3. of the MA (waivers not to
apply to Social Agencies), but with the exclusion of such
inapplicability of the waivers for U S. Social Agencies, as
required by condition (b) in ordering paragraph 2 of O der
97-1-2. British Airways requests that we approve the
proposed | anguage for inplenentation of option II. 3. of the
MA (but not for U S Social Agencies), and permt that
provision to be included in the tariff filed by British

Al rways for inplenentation of the M A Agreenent provisions,
as authorized by Order 97-1-2, to be filed as a tariff for

i mredi at e effectiveness.

The proposed condition and tariff provision reads as
fol | ows:

“Neither the waiver of limts nor the waiver of

def enses shall be applicable in respect of clains nmade
by public social insurance or simlar bodies (except
with respect to any such bodies of the United States)
however asserted. Such clains shall be subject to the
[imt inarticle 22(1) and to the defenses under
Article 20(1) of the Convention.”



British Airways notes that the proposed provision is taken
verbatimfrom paragraph Il1. 3. of the MA wth the
exception of (1) the exception for such bodies of the United
States, and (2) the exclusion of the |ast sentence of the

M A provision (paragraph Il1. 3.). Wth respect to the
latter, British Airways represents that the exclusion of the
| ast sentence is intended only for sinplification and woul d
not in any way “alter British Airways’ obligation as a
signatory under the MA or applicable law” It appears that
the last sentence is in fact redundant and m ght cause
confusion, and that there is no substantive difference

bet ween the provision proposed and paragraph Il1. 3. of the
M A, other than the exclusion of U S social bodies.

VW are satisfied that the proposed | anguage for

i npl enentation of the optional paragraph Il. 3. of the MA
is consistent with that provision as anticipated by O der
97-1-2, and appropriately excludes U S Social Agencies and
simlar bodies, as required by the condition in ordering
paragraph 2(b) of Order 97-1-2. W also find that, as
condi tioned, the proposed tariff provision would not be

i nconsistent with the public interest, and nay be incl uded
inthe carrier’s tariff, in the | anguage proposed. W
further find that tariff provisions, in identical |anguage
and nmeaning may be filed by any other carriers in tariffs
for inplenentation of the MA Agreenent provision, for

i mredi ate effectiveness.

ACCORDI NGLY:

1. British Airways, and any other carrier filing tariffs
conformng to the requirenents of Order 97-1-2 for

i npl enentation of the MA Agreenent, nay include in their
tariffs, for imrediate effectiveness, a provision reading as
fol | ows:

“Neither the waiver of limts nor the waiver of

def enses shall be applicable in respect of clains nmade
by public social insurance or simlar bodies (except
with respect to any such bodies of the United States)
however asserted. Such clains shall be subject to the
[imt inarticle 22(1) and to defenses under Article
20(1) of the Convention.”



2. Except as provided in paragraph 1, all provisions of
O der 97-1-2 shall apply with respect to tariffs
i npl ementing the M A or other Agreenents.

3. This order may be anmended or revoked, at any tine, as
the Departnent may find is required by the public interest.

By:

PATR CK V. MJRPHY
Deputy As sistant Secretary for
Aviation and International Affairs

(SEAL)
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